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Decided on March 27,2006
SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE TERM: Ind and 11th JUDICIAL DIs TRICTS

PRESENT: : PESCE, P.J., WESTON PATTERSON and RIOS, Jj
2005-1166 O C.

Lornette Wiiiiams, Appellant,
against

Jean R, Precil, ELRAC, INC, and LEOUENTA MARSHALL, Respondents,

Appeal from an order of the Civil Court of the City of New York, Queens County
(Bernice Dawn Siegal, 1), entered May 5, 2005, The order granted the motion by defendant
Jean R. Precii and the Cross motion by defendants Elrac, Inc. and Leouenta Marshall for
summary judgment, and denied plaintiff's cross motion for summary Jjudgment on the issye
of liability,

Order affirmed without costs,

doctors conducted tests and found plaintiffs range of motion of her cervical and lumbar




spines to be fully within normaj limits. The burden, therefore, shifted to the plaintiff tq

raise a triable jsgye of fact that she Sustained a seripug injury (see Gaddy v Eyler, 79 Ny2d
955 [1992)).

The plaintify unsuccessfulfy OPposed the motion, The plaintiff's doctor subniitted two
affirmations, The first one wag based on an €xamination performed the day afier the
automnobile accident, Ip it, the doctor failed to specify the objectjve tests he performed i
arriving at his cenclusion Conceming restrictions in the range of motjop of plaintiffs
cervical spine (see Mohammed v Gonzalez, | AD3d 328 [2003]). The second afﬁrmation,
dated more thap three and a hajf years later, specified degrees of the range of motion the
doctor found in the plaintiffs lumbar and cervicg] spines but failed to compare these
findings to the normal range of motion, thereby leaving the court to speculate as to the
meaning of thoge figures. In addition, the [*2]plaintifrs physician failed to adequately set
forth the objective medica] tests he performed to arrive at hig general conclusjon that the
plaintiff sustained a loss in the movement of the cervica] and lumbar regions of her $pine

of use of her lumbar and/or cervical spines as 5 result of the accident (see Manceri v Bowe,
19 AD3d 462 [2005]). F inally, the plaintirr did not present Competent medical evidence to
support her claim that ghe Was unable to perform substantially af] of her daily activities for
not less than 90 of the first 180 days foffowfng the accident (Jackson v Colvert, 24 AD3d

420, Supra).

Pesce, P g . Weston Patterson and Rios, JI., concur,

Decision Date: March 27, 2006
Retum to Decision List ’
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"“ . Upor, t}sc. faregomg r:m:d paptrs Lhc Dccmerszrdc:r on d‘us Mezmn to

e e ' h ' ssasfo!le‘«vs
The moncm by defendant Jean R. P’rec:i { Prec:i) for summar‘yjudgment
d:smzssmg the complamt as well as cross-claims interposed against him, upon o
-cannof meet the requisite threshold of establishing o
L .. thatshe sustamad a “ser:ous injury”; as defined.in Insurance Law § 5102(d),
-~——-~—aﬁegedty"aﬁsmgmra Tidlor vehicle accident occurring on May 29,2001; the
- crass moyon bypiamtzﬂ for summary judgment dismissing, primarilyasto 7’
TEE nmnauve delenses sel1orih N the answers of the defendants
"herem' and the’ cross- matmn af the defendants Elrac, Inc. and Leouenta Marshall
: NTHIEMISEING the comp?amt as well as
' any cros?swlatms agamst them upon * threshold ” grounds, are dzsposed of as

. fn [ }rsu LBy

* threshold”. motmn by defendant ‘Precil and the thresho!d" cross-motion by

defendants Efraoand Marshall. : T
The mctzon by defendant Precil and the cross-motion by defendants E':irac
both for summary judgment dismissing the complaint dand cr{)sswr‘fmmcz upoR-
. threshoid ™ gruung{a, &re Both granted-as fs%!c'vs T v

: ‘With respect to the motion by Precil, said defendant has submitted, in
ST T sUpport theréot, the pleadfngs Rerein mcrudmg p1a}ni|ffs veri ified bill of .
parﬂcuiars* the cemﬂed traﬂsnrip‘t of p priy-s Apr]l 19, 2004 examination bef__;e
3T), wha . Ve Dol -.ﬁr missed one week from her -

D GENERAL CLERK. - - -




et et e T T 10 e A s 5 1 e 1

' ,395 as a paraiegai atter the accident, that she sought treatmem by Dr. Nathamei
Shafer and approximately one month later, ‘started receiving charopracnc ‘
treatments and physical therapy at a medical facility ‘until Novernber, 2001, when
her No-fauit benefits were cut off, that she still has a stiff neck and shoulder pain

in cold weather, uses Motrin and a heating pad, has problems moving her neck
and no longer goes to her gym or dances as she did before; and the affirmed
report of Dr. Burton S. Diamond , a neurologist, based on his md‘ependem medical .

' ‘examination (IME) of plaintiff on June 8, 2004, wherein he found, upon

examination which included straight leg raising, that plaintiff had full range of
- motion {ROM) of her rieck and lower back, had sustained cervical and lumbar
. sprains which wére resoived, that the exam was normal, that there was no
‘evidence of any disability and that no household help was necessary.
: In support of their “ threshold ” cross-motion, defendants Elrac and
- Marshail also submitted the affirmed reportof Dr. Leon Sultan, based primarily on
his srthopedlc ME of p!amtm‘ on October 13, 2004. In his report, Dr. Sultan, who
. _noted the results of certain X-ray and MRI reports that he reviewed, found upon
. straight leg rai§ing and other tests, that plaintiff showed intact or unimpaired (to

" wit, normal) ROMS &f her shoulders and cervical and thoracolumbar.spines and .
that there were no nb;ectlve clinical signs of ongomg dssab:l:ty ar funct:cnai
smparrment re‘.gv_fzdhg the accident. :

R The cowrt finds that the foregoing shaws pnma facie that the piamtiff -
cannot meet the requisite threshold of establishing that she sustained a serious
injury as defmec?'under § 5102(d). Therefore, the burden shifts to the plaintiff to
raise a triable question of fac:t on the “ threshold” issues (see Gaddy - Ey‘ler 79
NY 2" 955 [ 1992]).

s In oppositiontd. both Precil 's mctzon and Elrac’s and Marshail's cross--

- motion , plaintiff submzts several medical, including MRI and X-ray, reports, none
af whlch are affirmed or ‘otherwise swom fo; and two aHfirmations from plaintiff's
, 'treatmg physician- Dr. Nathaniel Shafer, ‘one dated July 17, 2001 and based
.. primarily on his examination of plaintiff on May 30, 2001 and the more recent
second one based on an exammat:on of piamtiff on January 6, 2005,
. - With respest to the piaintiff's proof, the unaffirmed reports cantamed m
-‘_'; e Oﬁiﬁ&&lhun ﬁapéi‘ are, Tofr the most part, inaas missibie { see Pagano -V= '
< - Kingsbury 182'AD 2" 268 {2"'" Dept. 1992]). However, it has been held that
. — unaffirmed mexﬁcal reports may be considered if referred {o in the affirmation of a
© . defendant’s exam:mng physieian { Brewn -v- Achy 9 AD 3" 30 [ 1% Dept. 2004]).
Such reference, however, must be more than merely a passing reference without
any comment (-see Positko -v- Krawiec 6 AD 3 517 [ 2" Dept. 2004]; Ayzen -v-
Melendez 299 AD 2381 [ 2™ Dept. 2002]). In this case, an X-ray report and two
MRl reports ‘Submitted by plaintiff in her opposition were also, together with their
. tesults of the undarlying X-ray and MRis, referred to by Dr. Sultan in his *
" affirmation and, therefore, are admissible. However, the fmdings stated therein - of
an “ essentially normal MRI of the brain " and, as to the cervical MRI- “ minimal ***
disc bulges without compressive change”- add m’de to p{ainﬂﬁ's claim of having

‘ sustained a serious in}ury .
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\ With respect to Dr. Shafer's affirmation as to'his May, 2001 examinat
found, upon testing, “ decreased " ROMs of plaintiff's upper extremities and _
cervical and lumbar spines, which he found to be causally connected bythe

. accident. However, he failed 1o properly specify, either qualitatively or i
quantitatively, the extent of the restrictions { see Toure -v--Avis Rent A Car
Systems, Inc. 98 NY 2™ 345 [ 2002)). As such, there is an absence of objective
medical proof showing any initial ROM restrictions contemporaneous with the
accident ( see Nemchyonok -v- Ying 2 AD 3™ 421 [ 2 Dept. 2003]). Additionally,
upon his recent examination, while Dr. Shafer did specify his findings upon' ROM
testing of plaintiff’s cervical and lumbar spines; he failed to state what the normal
ROMs should be and to compare his tindings to the normal ROMs (see Toure,
supra). .- g o o : C N
. - Therefore, upon the foregoing, the court finds that plaintiff has failed to
raise a triable issue of fact as to whether ‘she sustained a “serious injury” under
§ 5102(d). ' e - o

Do Accordingly, the motion by defendant Precit and the cross-motion by

defendants Elrac.and Marshall for summary judgment are both granted and the ™ .

- complaint against all the defendants herein, as well as all cross-claims interposed
- againstthe defendants, are dismissed. * .. . e _ , ’

' In view of the above dismissals upon “ threshold » grounds, the cdross-
maotion by plaintiff for surmmary judgment.on the issue of liability is denied as
moot. T o o s
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